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T h e

Kookaburra Case

Introduction: legal reasoning at work in the Kookaburra judgment

One year ago, on 4 February 2010, Justice Peter
Jacobson made a legal judgment in a matter of
copyright that surprised many people. The judgment
was that the rock band Men at Work had plagiarized

contribution that the two bars of Kookaburra make to

the overall theme of the 1981 recording must be seen
as quite |l ow.0 Under Austr
damages could also be awarded only as far back as

two bars from the ol d Aust r 2004. Yenthey still rdn tothundreds af thousahds df u r r
Sits in the Old Gum Treed f dollarst he flute riff that ©ble
into the background of their hit song 6Down Under 6.
All these are reasons why a close analysis of the
The allegation that this had occurred did not surface Kookaburra case might be interesting. But further
when O0Down I(tleabedrindl984 amner for a ground for looking closely  at the reasoning behind
generation thereafter. It only emerged in 2007 , after a Jacobsonds judgment in thi
TV quiz show brought to lightd with appreciable of judges in virtually the full spectrum of legal disputes
effortd the resemblance between the old folk tune and tends to be presented in such a manner that it can be
the flute riff in the hit song. The plaintiffs were Larrikin difficult to follow without considerable effort. In the
Music Publishing Pty Ltd, which owns the copyright to interests of greater transparency and efficiency in legal
the Kookaburra song. The defendants were EMI process, it would surely be to the good were legal
Songs Australia Pty Ltd, whi c hreasamidgtabe &seasstefdllonoab possible . This
Under 6 all those year s ago. popularcase therefore commends itself as a case
study in the communication of legal reasoning.
Intellectual property (IP) and copyright are becoming
increasingly difficult to protect in the age of digital On 21 September 2010, in her Richard Searby Oration
information and the internet, yet somehow this at Deakin University, the Chief Justice of the Supreme
complaint succeeded where many others have failed. Court of Victoria, Marilyn Warren , lamented that
The apparently marginal nature of the offence, as well medi a commentators on the
as the very belated nature of the suit, makes this case lack of interest in the judicial path of reasoning, or
somewhat <curious and Jac ob s msufficient comahignentta devote the time to discover
interest. The general nature of the debate over IP and communicate that reaso
makes the reasoning in the case of added interest. plainly the courts are not succeeding in getting
their reasoning out to the public 8 despite various
In July 2010, Jacobson rejected a claim by Larrikin measures used to this end, such as summaries,
Music to 60% of royalties from the Men at Work song prepared commentaries and innovative uses of the
since 1981, stating that nAi baeaneetd ilfTbew obuthse must

concluded, Ato meet the
soci ety6s natjgshwhat thejudgen o w
Hecided bucwdnyp wyr i ght | aw, t he

obligation
a

For the past three years, Austhink Consulting has been
aarking with the Legal Workshop at the Australian
National University to devisej ust such
The focus is on the refinement and communication
of reasoning in the law . The method used is the
combination of Austhink Consultingo
sottveare éor visiglly taptaring ahdhcemmurecatisgo ni n g
reasoning with the Legal Workshopos
to teach better legal skills, including reasoning skills, on

-line and within a legal practice graduate diploma

context.

a
n

Aot her wayso

S

This report on the Kookaburra case arises out of that
collaboration.

Paul Monk
Austhink Consulting
Melbourne

| Bebruary@@ll of t en di spl ay fa

ning. o0 She argued that

|l ook for ot her she

ways o,




The probl em:

The Kookaburra Case

The judgment delivered in the Federal Court of Australia on
4 February 2010, in the case Larrikin Music Publishing Pty
Ltd v EMI Songs Australia Pty Ltd as FCA 29, is available in
a standard legal format . It runs to three dozen pages in
Australian Law Reports. The presiding judge, Peter
Jacobson, set out his reasoning in 345 numbered
paragraphs . The fact that the paragraphs are numbered
and that he provided a series of headings i Introduction
and Overview, The Parties, The Issues to be Determined,
The Relevant Discussion of the Legal Principles, The Steps
in an Action for Copyright Infringement, Proposed
Amendment to Pleading, The AMCOS Amendment, Trade
Practices Claims, Unjust Enrichment and Orders 1 with
numerous sub-headings under several of these, shows that
Jacobson was at some pains to offer a clear narrative
account of how he arrived at his judgment.

| ooki ng Jacobsonodos jJjudgm

judgment? Why, therefore, obscure the latter, while asking Looked at from this point of view, regardless of convention,

the reader to attend to so many facts left suspended, as it authority or the dignity of traditional ways, there is surely a

were, in mid-air? At paragraph 242, we are informed that: substantial problem with the way Jacobson has laid out his
judgment.

For the reasons set out above, it is my opinion that

the 1979 recording and t he Hehas&hdmberadallohis garagragphspsb wedcBnauserthem

Under 6 reproduce a subst aninirymd toneanstruct big readolimgo kbatthel hrag leftdhat
work to us. And before we can even begin it, we have to

But this simply requires the reader to retrace her steps in work our way through his introduction and overview (no
order to see what those reasons have been and how they reasoning), his description of the parties (no reasoning), his
lead to that opinion. What else needs to be true alongside list of the issue to be determined (still no reasoning), his
this opinion in order to reach what fundamental judgment? reflection on the relevant legal principles (indirect or

Back we go through his text looking for the other missing tangential reasoning), his account of the steps in an action
pieces of the puzzle. for copyright infringement (a long history of the pieces of

evidence brought to bear in the case by either party to the
ltds not wunt i-38 ptalraatg rvae hfsi BB 7diapate, m the coudrse of which he makes various

fundamental judgment: that Larrikin Music is entitled to observations that plainly bear upon his judgment, but does
Yet to establish precisely what his reasoning is, anyone recover damages from EMI for infringement of its copyright not connect them up in such a way as to make clear how
reading these pages must do quite a bit of work. There in 0Kookaburrad. AlIl this wouthayarb,tgetherHeading hinn ta form a judgmenthy and o, a't
seems to be no objective need for this. Any such reasoning, that point, there was then a really clear summary of his on.
legal or otherwise, can be made a great deal more reasoning; but oTheouwubkenghiesedbasnidved
transparent. It is the purpose of this particular exercise to at 6 after a |l ong process of nahequastion\nauratlyj is lcow sosld Jacobsan male done
show why and how, with reference to this specific case. citation , in the standard legal manner. Whose interest does otherwise? Not only would he be flying in the face of
This is not because Jacobs on 0 thisgewme® Al hawmreasy does this makesitufoa dnyoge convention had he attempted a different approach; but it is
obscure or that it is flawed. Rather, what is striking is the puzzled by the ruling or wi s hsurelgnotself-ediders that thdre isfardiienent iagpreactDhe e s n 6 t
usualness of the problems wi t h whi ch Jac ob# omfé,3nduce such people to react to the judgment might have taken which would have provided any greater
narrative approach presents the reader, despite all the without careful consideration of the reasoning; by latching clarity than the approach he used. Or so it might be claimed
numbering and sub-headings he provides. Plainly, in cases on to some stray, perhaps contentious part of it, rather than by those accustomed to both legal convention and the
where even such devices as his are not used, the problem seeing the case whole and stepping through it various efforts to communicate complex reasoning in any
is compounded. systematically? This was, s ur frinyfproge.dmrrshort,ddcobdda risindt tp he sMiped aue n 6 s
concern. as delinquent. Rather, he is singled out as exemplary i i.e.
To begin with, anyone reading the case is surely interested, the manner in which he communicated his reasoning is as
primarily, in the actual judgment that Jacobson reached. If Of course, that a legal judgment should be laid out in this good as it gets under long established conventions.
we want to know what that is, however, we have to work manner is completely conventional . So much so, that But we suggest it is both necessary and possible to do
through many pages of preamble looking for it. Why should many practitioners will find it above criticism. But remember better.
this be necessary? The first 22 paragraphs, under the Marilyn Warrenbés observation:

heading Introduction and Overview, for example, provide a
series of facts about the case, but give no indication of the
judgment reached, much less of its grounds. But are not all
the facts of relevance only in so far as they bear upon a

The courts must look for other ways to meet the
obligation to communicate and societybés right to
know not just what the judge decided but why.




The Kookaburra Case

The solution: hierarchical, grouped and ordered reasoning

1A Reason

The key judgment or
contention is
immediately apparent.

T
&

2A Reason

It sits at the top of a
pyramid of reasoning,
instead of being buried

under a pile of sand.

Figure 1. Why use argument maps?

!

Contention
Legal reasoning bearing on a
judgment or opinion should be
presented in a hierarchically
ordered form like this.

A A A A

~ e
1B Reason 1C Reason
The fundamental The evidence can be seen
grounds for it leap at exactly the point where it
to the eye. makes a difference.
> '\a-_,_ S N
- — —— — —_—
o ™ - (

&

2B Reason

The argument is arranged by
levels of abstraction, with the
most general claims higher
and details lower.

4

2C Reason

The brain absorbs hierarchically
ordered information far more
quickly than linear or convoluted
information.

4

2D Reason

Colour coding and

icons guide the eye

swiftly to what work
a claim is doing.

&

2E Reason

Evidence, like this,
sits immediately
beneath the claim it
supports.

&

2F Reason
You can see at
once where the
evidence ends.

&

2G Reason

Citations or bedrock evidence
can be presented exactly
where legal cases or witness
testimony actually belong.

=
o

3A Law

Cases at law
can be cited.

S
=

3B Expert

Witnesses can
be quoted.

1D Objection
This means all the
background to the

case is missing.

.

/’ ™

8 o

2H Rebuttal 2l Rebuttal

The context for the case or description Much so called background is
of the parties can easily be supplied actually detailed evidence of one
alongside this kind of diagram of the kind or another and belongs

grounds for the judgment. further down the pyramid.




The Kookaburra Case

The method: conventions of argument mapping

In general, debates about even moderately complex
matters get confused and frustrating for two reasons.
First, we cannot see or hold in our minds an adequate
visualisation of all the pieces of information that count in
the debate and the relationships between them.
Second, we each place different emphasis on the bits of
information that we do see or have in our minds and fail
to understand how other people weigh up the situation,
given the emphasis they place on the bits they see or
hold.

As a consequence of these two elementary cognitive
constraints , many debates involve people talking
around and around issues without generating agreement
or clarity. This leads to frustration and despair about
Aparalysis by analysiso
assertion of authority or ad hominem arguments, in
which those who dispute
having ulterior motives, a lack of intelligence or no
interest in rational debate. Deep learning actually
requires structured understanding and standard ways
for conducting debate fail to provide structures that
optimize understanding.

None of this serves us well . Better approaches to
visualising what the argument actually is, in any given
case, can help. Pioneers in this include Edward R. Tufte,
Robert E. Horn and Jeff Conklin. Tufte demonstrated
that visually explicit representation of information could
make a dramatic difference to the ability of decision-
makers to grasp what they actually need to know. Horn
has worked for many years on the application of this
idea to reasoning. Conklin has specialised in dialogue
mapping to enable those dealing with wicked problems
to develop a shared understanding of what confronts
them.

A beautiful new book, published in 2010 by MIT Press,
Katy Borner's Atlas of Science: Visualizing What We
Know provides a very fine overview of the field i with the
exception of argument mapping. Her index makes no

and oéreasamingt o

mention of Robert Horn or of his philosophical
predecessor Stephen Toulmin. But this new field of
visualization certainly belongs within the domain she has
described in her book. Perhaps a future edition will
feature the distinct domain of visualizing reasoning

and the use of evidence in deliberative judgment.

Austhink Consulting specializes in new techniques for
visualizing not simply information but processes of
inference and deliberative judgment. We call the
variations on what we do argument mapping, decision
mapping, hypothesis mapping and dialogue mapping.
Such techniques, especially argument and decision
mapping, lend themselves to the exploration or
communication of legal reasoning, as well as other kinds
reliance on the

0 n e 0Adl these tectwsgquea use cordvénsonsiofscelaur ling s

shape and spatial position in the manner of standard
street or terrain maps to make clear, quickly and easily,
the relationship between ideas, claims and evidence
The efforts of the users can then be directed more
economically to analysing and evaluating the merits of
claims or the reliability of evidence. This is surely better
than getting bogged down in fruitless disputation due to
misunderstandings. Our opinions can, in consequence,
be more easily and more rationally adjusted as claims
and evidence are evaluated.

A first step is the hierarchical grouping and ordering of
i nformation. This is the
classic book The Pyramid Principle. Instead of simply
compiling a list of items of information, we set out to
discern and then to show what sets and sub -sets of
items there are within the information available to us.
This could, of course, be set out in some form or other of
prose, but a visual diagram makes clearer the
relationships between the items and enables our
visually acute brains to move around among these
relationships with ease. Colour is especially brain
friendly, provided it is used according to simple and

intuitive conventions.

Take a close |l ook at Figure 1.
under any given icon) is a single, declarative sentence
making a contestable statement. An argument map
organizes a set of claims by first identifying which is the
core claim or contentiond the thing that the argument is
actually aboutd and placing this in the single white box
at the apex of the hierarchy. Second, all other claims
are sorted out according to how general or specific

they are, with the more general being toward the top of
the hierarchy and the more specific or detailed lower
down. As a result, where evidence belongs and where it
stops can be seen instantly. Third , positive claims are
colour coded green and negative claims red, while
rebuttals (critical responses to negative claims) are
given their own icon. Thus, the character and balance of
the argument can be seen almost at once. By these
means, an argument can quickly be assembled,
scanned for completeness and corrected. Its logical
structure and strengths and weaknesses are then far
more immediately apparent than in any form of prose.

All arguments are, intrinsically, variations on these

very basic structures and rules Il téds just
conventionally, the rules are not followed. Nor is it
actually possible to follow them in writing linear prose.
As we shall see, by following them, we can, quite
literally, see what the causes of confusion have been in
any given argument or case. There are a few subtleties

t hat

c o rimvohed] lowever, nvhidd eequiveaskillaandMhiougtit @ 6 s

master. Chief among these is the articulation of
inferences , or the assumptions which must work with
key claims to provide support for a claim or contention at
the next level up. Again and again, reasoning, in
whatever form, stumbles on this step. Argument
mapping is able to make the steps completely
transparent, as we shall see in the Jacobson case, in a
manner which is very difficult even for the most carefully
constructed prose to achieve. It actively facilitates clear
and rigorous reasoning.
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Tools for the job: Rationale, bCisive, ShowtheCase

Austhink has developed a number of software tools to
facilitate the creation of visual diagrams. The first to be
released, Rationale, was oriented primarily towards
argument mapping. As can be seen in Figure 2 (taken
from a report done by Austhink for the Australian Army
in 2006), it used colour coded green boxes to indicate
the work that claims were doing. Feedback indicated
that further refinements would be helpful. Not least
among these was a capacity to lay out decision
structures, as distinct from argument structures.
Argument structures are reasons for and against a
contention that is true or false, right or wrong. Decision
structures are deliberations about options and the pro
and con considerations which bear upon them.

This request, along with other desiderata, was fed into
a much more flexible tool called bCisive . As the name
suggests, it is a tool that enables users to be more
incisive and therefore more decisive. In its current form,
bCisive was designed to enable argument mapping,
decision mapping and also hypothesis mapping, and
dialogue mapping, as well as elementary grouping. It
also includes a text conversion and power point
development facility, so that maps, which require a lot
of work space, can be turned into more conventional
media of communication. The basic bCisive
conventions for decision mapping are shown in Figure
3(p. 12)

The distinction between an argument map and a
decision map rather neatly matches the difference
between legal opinion and legal advice. Legal opinion
requires the analysis of case law and a plea in order to
come up with a judgment as to whether a contention
under law is correct or not. Legal advice entails
selecting among a number of options what looks like
the best course of action for the client, or perhaps
weighing up options for damages or sentencing.

As with an argument map, such a decision map

enables one very quickly to grasp how many options
are in play, what their respective advantages and
disadvantages are and, when the map is more fully
developed, what grounds there are for assigning the
advantages and disadvantages. In draft form, such a
map is very easy to share and to modify as discussion
proceeds. Clearly, the tool can be adapted for use in
many fields other
legal context serves to underscore the fact that,
different as many professional domains are in content,
the cognitive challenges with which they present us
have a great deal in common.

The Kookaburra case, at least as regards the initial
judgment on copyright infringement, is clearly an
argument, not a decision. What we decided, however,
in building bCisive, was that arguments could be laid
out more elegantly and in a more user friendly way
than was possible using Rationale. This is consistent
with the overall philosophical and technological
approach of seeking to make reasoning transparent
and much easier to work with, whether for an individual
or a team, or even conflicting teams.

The substitution of colour coded icons for coloured
borders makes the map less cluttered and guides the
eye with even more precision. The articulation of
inferences by means of showing the way claims and
assumptions stand or fall together, is common to both
software programs, of course and is one of the more
important skills in argument mapping. As we shall see
in the Kookaburra case, it makes possible a more rapid
and incisive grasp of complex reasoning than any
feasible form of prose.

Rationale was designed, to begin with, as an
educational tool. By contrast, bCisive was designed
chiefly for the workplace. But several challenges
presented themselves in encouraging widespread

uptake of either software tool. The first was the fact that

than the

an overwhelming majority of both students and

professionals work on a daily basis in a Word and

small screen computer environment, neither of which

is well adapted for easy use of these software tools.

The second was that the need to be able to share and

collaborate on argument or decision structures

suggested the desirability of an on-line tool . These

Iseppavate climllehgesi ate focingghe codtmued evalution | i1ty i n a
of the technology.

There is a basic on-line version of bCisive, though not
one with the crucial feature that enables the articulation
of inferences. There is now a simple tool in the
Austhink suite of software programs which enables the
user to work in a Word environment: ShowtheCase.
This tool has the added advantage of being extremely
inexpensive. It has the disadvantage that it still relies on
a much more linear display of the reasoning than do
Rationale or bCisive. The conventions of ShowtheCase
wi || be shown at the end of this re
explore the Kookaburra case, taking advantage of the
full suite of argument mapping conventions available in
bCisive.
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Figure 2: Rationale used in the 2006 Abrams report for the Australian Army

The decision to buy new
Abrams tanks was consistent
with the 2000 White Paper.

‘/K

Abrams tanks will
be crucial to the
Army having this
combat weight

The 2000 White Paper called
for the Army to have sufficient
combat weight to achieve its
missions without undue risk.

The 2000 White Paper
called for a force

structure ideally suited to
lower intensity missions.

The Abrams tanks are
intended for use in small
combined arms units in

lower intensity missions.

)
(i

Tanks are crucial to the Joint land combat

Army being able to

Across the full spectrum of
missions now, irregular forces

Lower intensity missions
will require that the Army

requires small combined

The Abrams tanks have
been bought to provide

situations into open conflict.

)]
L
11004
(i
11004
(i

This was the stark
lesson of the Black

This is central to
military doctrine on

Publication complex war fighting. Hawk down episode, Publication Publication
Adaptive in Mogadishu in 1993. Adaptive Army doctrine on

Campaigning Campaigning complex war
2006 2006 fighting (Future

Land Operations
Concept, FLOC)

equipped with highly lethal prevail in such open Publication have the capacity for arms units with high these small units with
weapons in complex terrain conflict against such 2000 White joint land combat. levels of protection. such protection.
can quickly turn benign forces in complex terrain. Paper 6:24

@,

Quote
"In the Australian context, the tank
has predominantly been an
infantry support weapon. We
never envisaged broad, sweeping
tank battles. We have been much
influenced by our experiences in
Buna and Vietnam."
Chief of Army, LtGen Peter Leahy,
August 2004.
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Figure 3: Schema for a decision map showing basic evaluation of options
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1A Option 1B Option

—
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2B Pro 2C Pro

Figure 3 shows a basic decision schema, without
the evidence which underpins the judgments as
to the pros and cons. At a glance, it suggests that
1A is likely to be the preferred option, but
evaluation remains crucial. For example, if 2F
turned out to be a very compelling pro and 2G
and 2H weak cons, 1C could trump the
alternatives.

The primary challenge confronting anyone
reading an extended piece of argument in prose
is to ascertain what, precisely, is the
fundamental claim the piece is making. The
second is to extract from the prose the most
basic reasons why this claim is deemed to be
true or false. The third is to establish what
evidence is adduced in support of these different
claims. The fourth is to establish whether any
objections or counter evidence  have been

== —

2D Pro 2E Con

considered and, if so, how they have been
rebutted or weighed in the balance. The fifth is to
see what assumptions are entailed in the
reasoning and whether these have been
perceived and defended by the proponent. Only
when we have done these things are we actually
in a position to properly evaluate the argument.

It is commonly the case that, without doing all
or even any i of this work, we will jump in to take
issue with someone who appears to be
advancing an opinion with which we viscerally
disagree, whether they are seeking to articulate
their case verbally or in a written piece. Just in so
far as we want to understand an argument,
however, or avoid being shown to have
misunderstood it, we need to take the above
steps. The problem with the way arguments are
normally made is that this generally requires a

Y

?
(PN
1C Option

ED:l = —

2F Pro 2G Con

great deal of work. And that is so even, as in
most legal judgments, where the argument is
fairly systematically set out in prose.

This is because of the linear and narrative
character of arguments in prose. In theory,
arguments could be set out much more clearly in
prose than they generally are. But even in the
best cases, this is a poor substitute for a visual
diagram. In the case of the Jacobson judgment,
there is plainly a great deal of work to do.

2H Con
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Figure 4

The striking thing
that we have to do some work to discover what
the contention is and what are the fundamental
claims which support it, before we can even
begin to coherently assess the evidence in
support of those claims, the reasoning linking
the evidence to the claims and thus to the
contention; what objections , if any, might
reasonably be made at any point and with what
significance. We then need to establish whether
Jacobson considered such objections and came
up with rebuttals.

The contention i that Larrikin is entitled to
recover damages from EMI for infringement of its
copyright in Kookaburra, is found at paragraph
337. But if we are to register how, exactly ,

Grouping

a b out Jace@bsoo dgostlere,ave negditadegtnace from the s

preceding paragraphs the claims supporting this
contention. This turns out to be hard work. They
are not arranged in due order, but dispersed in
the midst of narrative and commentary;
embedded in a consideration of objections,
rebuttals, testimony and other case law. This is
the standard way in which virtually all argument
IS presented, legal or otherwise i to our cost.

If we group all the paragraphs, separating the
actual reasoning from other kinds of prose, we
get something like Figure 4 .This shows what has
to go in the argument - the reasoning .
Everything else simply provides either an
occasion for it, case law conditioning it, rules
governing its exercise, or reflection on its

Jacobsonos

paragraphs to |

significance. Jacobsonos
the question of infringement of copyright. He

defers consideration of the award of damages to

a later hearing.

reasoning cel

His reasoning regarding infringement of
copyright is shaped by legal precedent and the
elementary facts of the case, but it addresses
two key issues: objective similarity between the
two songs and whether the two bars of
OKookaburrad used in
substantial part of the former. Of course, this is
only the first step in extracting the reasoning,
but it shows the kind of work that needs doing.

6Down Under 6 con:




